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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  137  and  150 
(CGD  79-158] 

Deepwater  Port  Liability  Fund 

agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

summary:  The  Coast  Guard  proposes  to 
issue  regulations  on  administration  of 
the  Deepwater  Port  Liability  Fund 
(Fund)  established  for  payment  of 
claims  for  cleanup  costs  and  damages 
arising  from  oil  spills  at  deepwater 
ports,  when  those  claims  either  exceed 
the  liability  of  a  deepwater  port  licensee 
or  the  owner  or  operator  of  a  vessel  at  a 
deepwater  port  or  when  that  liability  is 
not  met  by  those  persons.  These 
regulations  are  mandated  by  the  statute 
authorizing  the  Fund. 
date:  Comments  must  be  received  on  Qr 
before  November  17, 1980. 

ADDRESS:  Comments  should  be  mailed 
to  the  Commandant  (G-CMC/24).  U.S. 
Coast  Guard  Headquarters,  Washington, 
D.C.  20593.  Between  the  hours  of  7:30 
a.m.  and  5:00  p.m.,  Monday  through 
Thursday,  comments  may  be  delivered 
to  and  will  be  available  for  inspection  or 
copying  in  Room  2418,  2100  Second 
Street,  S.W.,  Washington,  D.C.  Also 
available  for  examination  is  the  draft 
regulatory  evaluation  on  which  the 
economic  summary  in  this  document  is 
based  and  a  draft  environmental 
assessment  of  the  environmental  impact 
of  this  rulemaking.  Copies  of  comments 
received  will  be  furnished  to  interested 
persons  upon  request  and  payment  of 
the  fees  prescribed  in  49  CFR  7.95. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  A.  Martin,  Jr.,  Pollution  Liability 
Funds  Management  Staff,  Office  of 
Marine  Environment  and  Systems,  U.S. 
Coast  Guard  Headquarters.  Washington, 
D.C.  20593,  (202)  472-5052. 
SUPPLEMENTARY  INFORMATION:  The 
Coast  Guard  invites  the  public  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  Each  person  submitting 
comments  should  include  name  and 
address,  identify  this  notice  [CGD  79- 
158),  the  specific  item  or  items  being 
commented  upon,  and  give  detailed 
reasons  for  any  suggestions,  arguments, 
objections,  or  recommendations. 
Comments  will  be  carefully  evaluated 
before  further  action  is  taken  to  finalize 
the  proposals  in  this  notice.  The 
proposals  may  be  changed  as  a  result  of 
the  comments  received. 


Acknowledgement  of  individual 
comments  will  be  made  only  if  a 
stamped,  self-addressed  post  card  is 
enclosed.  No  public  hearing  is  presently 
contemplated,  but  one  may  be 
scheduled  if  requested  in  writing  by 
anyone  raising  a  genuine  issue.  Under 
current  Department  of  Transportation 
policies  and  procedures  for  improving 
government  regulations  (44  FR  11034-45 
of  February  26, 1979)  this  regulatory 
project  is  considered  "non-significant”. 

Drafting  Information 

The  principal  persons  involved  in  this 
rulemaking  are  Frank  A.  Martin,  Jr., 
Project  Manager,  Pollution  Liability 
Funds  Management  Staff,  Office  of 
Marine  Environment  and  Systems,  and 
Michael  N.  Mervin,  Project  Counsel, 
Office  of  Chief  Counsel. 

Background 

A  number  of  laws  deal  with  the 
subject  of  marine  oil  pollution  liability  ' 
and  compensation  and  cover  pollution 
from  a  variety  of  inland,  coastal,  and 
ocean  related  sources.  These  laws 
authorize  and  establish  four  major 
federally  administered  funds  that  are 
available  to  pay  certain  claims  for 
cleanup,  removal,  €md  damage  costs 
incurred  as  a  result  of  oil  pollution 
incidents,  generally  when  those  costs 
exceed  the  liability  of  the  discharger  or 
are  otherwise  not  recoverable  from  the 
party  responsible  for  the  pollution. 

The  Coast  Guard  has  statutory  ' 
responsibilities  for  overall  management 
and  administration  of  three  of  the  four 
existing  major  pollution  funds.  These 
funds  are:  (1)  the  Pollution  Fund  under 
section  311(k)  of  the  Federal  Water 
Pollution  Control  Act.  as  amended, 
which  provides  for  cleanup  and  removal 
of  pollution  by  oil  and  hazardous 
substances;  (2)  the  Offshore  Oil 
Pollution  Compensation  Fund  under 
Title  III  of  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978,  which 
pertains  to  pollution  incidents  arising  in 
connection  with  Outer  Continental  Shelf 
activities;  and  (3)  the  Deepwater  Port 
Liability  Fund,  the  subject  of  this 
rulemaking  action.  The  fourth  major 
fund  is  the  Trans-Alaska  Pipeline 
Liability  Fund  which  is  administered  by 
the  holders  of  the  trans-Alaska  pipeline 
right-of-way  under  regulations  issued  by 
the  Department  of  the  Interior.  This  fund 
covers  damages  caused  by  pollution 
from  vessels  engaged  in  the 
transportation  of  oil  from  the  terminal 
facilities  of  the  Trans-Alaska  Pipeline  to 
a  port  under  the  jurisdiction  of  the 
United  States  where  such  oil  is  first 
landed. 

.  The  existing  laws  governing  the  above 
noted  pollution  funds  do  not  provide  a 


damages  and  removal  cost  liability  and 
compensation  regime  that  covers  all 
potential  sources  of  marine  oil  pollution. 
For  example,  while  existing  laws 
provide  for  cleanup  and  removal 
response  authority  for  marine  oil 
pollution  from  onshore  facilities,  they  do 
not  cover  third  party  damages  arising 
from  such  pollution.  Also,  existing  laws 
do  not  provide  uniformity  in  terms  of 
liability  and  compensation  for  cleanup 
and  removal  costs  and  damages  or  in 
the  adjudication  and  settlement  of 
claims  arising  from  marine  oil  pollution 
incidents. 

There  are  various  pending  legislative 
initiatives  which  would  ultimately 
consolidate  all  of  the  above  individual 
funds  in  a  manner  which  would  provide 
a  uniform  and  comprehensive  liability 
and  compensation  scheme  for  both 
cleanup  costs  and  damages  caused  by 
oil  pollution  emanating  from  almost  any 
source.  These  legislative  initiatives  have 
been  under  development  now  for  a 
number  of  years.  The  initiatives  are 
currently  receiving  a  renewed  interest 
as  both  the  present  administration  and 
Congress  attempt  to  develop  workable 
legislation  encompassing  the  so  called 
“Superfund”  concept,  possibly 
expanded  to  include  pollution  by 
hazardous  substances  as  well  as  oil. 

Coast  Guard  federal  regulations 
which  implement  and  guide  activities  of 
the  Offshore  Oil  Pollution  Liability  and 
Compensation  Fund  and  the  311(k) 
Pollution  Fund  are  published  in  33  CFR, 
Parts  135, 136,  and  153,  Subpart  D.  When 
the  Offshore  Oil  Pollution  Compensation 
Fund  implementing  regulations  were 
developed  in  1979,  the  Coast  Guard 
recognized  the  similarities  of  concept 
embodied  in  certain  "Superfund" 
legislative  initiatives  to  that  contained 
in  the  legislation  authorizing  the 
issuance  of  those  regulations  and 
established,  where  possible, 
requirements  that  might  be  useful  if 
implementation  of  a  “Superfund"  is 
required  at  some  future  time.  To  the 
extent  possible,  this  same  approach  will 
be  utilized  in  the  development  of  this 
rulemaking  action,  recognizing  that  there 
is  presently  only  one  deepwater  port 
under  construction  that  will  be  subject 
to  the  liability  provisions  of  the 
Deepwater  Port  Act  of  1974  (Act). 

One  deepwater  port  has  been  licensed 
and  is  under  construction  off  the  U.S. 
Gulf  Coast.  This  port,  LOOP,  Inc. 
Deepwater  Port,  is  approximately  18 
miles  south  of  Grand  Isle,  Louisiana. 
Initial  oil  transfer  operations  are 
scheduled  to  begin  at  LOOP  in  March 
1981.  Thus,  it  is  the  intent  of  the  Coast 
Guard  that  this  rulemaking  action  to 
implement  and  estalbish  the  procedures 


Federal  Register  /  Vol.  45,  No.  193  /  Thursday,  October  2, 1980  /  Proposed  Rules 


65481 


governing  the  administration  and 
operation  of  the  Fund  be  Knalized  by  the 
scheduled  March  1981  LOOP  startup. 
Counsel  for  LOOP  and  representatives 
from  the  State  of  Louisiana  have  been 
consulted  in  the  development  of  the 
proposals  in  this  notice. 

General  Discussion 

The  Fund  requirements  to  be 
established  in  this  rulemaking  action  are 
primarily  procedural. 

Many  of  the  provisions  of  section  18, 
such  as  those  establishing  liability  for 
deepwater  port  licensees  and  vessel 
owners  and  operators,  and  the  defenses 
to  liability,  are  clear  of  themselves  and 
thus  do  not,  in  the  Coast  Guard’s  view, 
require  implementation  by  regulation. 

Other  provisions,  such  as  delivery  of 
barrel  fee  collections  to  the  Fund,  and 
the  procedures  for  the  filing  and 
payment  of  claims  under  the  Act, 
require  specific  implementation. 

Where  possible,  the  Coast  Guard 
intends  to  rely  upon  reference  to  certa’n 
of  the  established  procedural 
requirements  in  its  existing  pollution 
liability  and  compensation  regulations 
to  carry  out  implementation  and 
administration  of  the  deepwater  port 
fund. 

SpeciHc  Discussion 

The  term  “discharge”  as  used  in  the 
proposed  regulations  is  defined  in 
section  18(m)  of  the  Act.  Under  the 
statutory  definition,  to  have  a 
“discharge”  at  a  deepwater  port,  oil 
would  have  to  escape  into  the  marine 
environment  from  the  equipment  of  the 
port  facility  or  a  vessel  within  any 
safety  zone  around  such  port  in  a 
quantity  determined  to  be  harmful  under 
regulations  issued  by  the  Environmental 
Protection  Agency  (EPA).  This  issue  is 
being  examined  and  will  be  discussed 
further  in  the  preamble  to  the  final  rule 
document. 

Proposed  Subpart  B  of  Part  137  covers 
organization,  administration,  and 
management  of  the  Fund  as  a  federal 
program  and  identifies  to  the  public  the 
organizational  structure,  address, 
authorities  and  general  Fund  powers, 
duties  and  obligations. 

Proposed  Subpart  C  of  Part  137,  which 
addresses  Fund  revenues,  accounting, 
and  audit,  implements  section  18(f)  of 
the  Act  by  setting  the  procedure  how  a 
deepwater  port  licensee  turns  over  to 
the  Fund  the  barrel  fees  collected  on  oil 
throughput  of  the  port.  In  this  subpart, 
proposed  §  137.205  states  the  basis  upon 
which  a  licensee  computes  the  barrel 
fees  due  the  Fund.  The  licensee  actually 
collects  the  barrel  fees  in  accordance 
with  section  18(f)(3)  of  the  Act,  i.e.,  from 
the  owner  of  any  oil  loaded  or  unloaded 


at  the  port,  at  the  time  of  loading  or 
unloading. 

Proposed  §  137.207  addresses  the 
forms  of  payment  available  to  a 
deepwater  port  licensee  and  the  timing 
of  payments  to  the  Fund.  The  fees  due 
the  Fund,  if  paid  by  check,  draft,  or 
money  order,  are  payable-on  the 
fifteenth  day  of  each  month.  A  mid¬ 
month  payment  schedule  coincides  with 
the  submission  of  the  existing  monthly 
oil  throughput  report  (33  CFR  150.707  as 
modified  by  this  rulemaking). 

It  also  allows  a  licensee  a  reasonable 
time  after  the  end  of  each  month  to  tally 
and  record  throughput  volumes  of  the 
preceding  month,  and  to  verify  and 
receipt  for  barrel  fees  collected  from  the 
owners  of  oil.  Monthly  payments  of  fees 
should  also  permit  maximum  investment 
opportunities  by  the  Fund 
Administrator. 

Proposed  §  137.209  provides  for 
verification  of  payments  by  the  Fund 
Administrator  and  allows  licensees,  as 
determined  by  the  Fimd  Administrator, 
opportunity  for  making  adjustments  to 
correct  for  overpayments  or 
underpayments  to  the  Fund.  The 
requirements  concerning  suspension  of 
fees  permitted  by  the  Act  are  proposed 
in  §  137.211  of  Subpart  C. 

Proposed  §  137.213  addresses  the 
exclusion  of  bunker  or  fuel  oil  and 
Trans-Alaskan  Pipeline  System  (TAPS) 
oil  from  the  collection  of  barrel  fees.  In 
the  legislative  history  of  section  18  of 
the  Act.  Senate  Report  93-1217,  October 
20, 1974,  p.  56,  the  reason  given  for  the 
exclusion  of  barrel  fees  on  TAPS  oil  is 
that  Congress  did  not  want  to  create  a 
disincentive  that  might  bar  the  shipment 
of  TAPS  oil  through  deepwater  ports 
because  of  a  double  pollution  fee 
collection  on  such  oil,  i.e.,  $.05/bbl.  to 
the  TAPS  Fund,  and  $.02/bbl.  to  the 
Deepwater  Port  Funds.  A  licensee  is 
presently  required  by  33  CFR  150.757  to 
maintain  an  oil  throughput  log  which 
contains  information  regarding  each  oil 
transfer  operation  conducted  at  the  port. 
That  information  includes  vessel 
nationality,  owner,  and  date  of  arrival; 
country  of  origin  of  crude  oil;  and  total 
quantity  in  barrels  of  oil  transferred.  By 
its  vessel  scheduling  activities  and  the 
proper  maintenance  of  the  oil 
throughput  log,  a  licensee  should  be  able 
to  determine  with  reasonable  certainity 
which  oil  arriving  at  the  port  is  not 
subject  to  collection  of  the  barrel  fee, 
and  thus  be  able  to  meet  the  exclusion 
reporting  requirement  contained  in 
paragraph  (b)  of  proposed  §  137.213. 

Section  137.215  contains  the 
requirements  proposed  for  auditing  the 
activities  of  a  licensee  which  are 
associated  with  computation,  charging, 


collecting,  and  payment  to  the  Fund  of 
the  barrel  fees. 

Subpart  D  contains  the  requirements 
proposed  to  implement  the  vessel 
financial  responsibility  provisions  in 
section  18(1)  of  the  Act.  The  licensee 
financial  responsibility  requirements  are 
controlled  through  appropriate 
conditions  in  the  deepwater  port 
licenses  issued  by  the  Secretary. 

The  deepwater  port  license  issued  to 
LOOP,  Inc.,  under  the  Act  requires  the 
licensee  to  accept  for  mooring,  except  in 
circumstances  of  force  majeure,  and  to 
accept  cargo  from  only  those  vessels 
which:  (1)  have  a  Certificate  of  Financial 
Responsibility  (Water  Pollution)  issued 
by  the  Federal  Maritime  Commission 
under  section  311  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA);  and  (2) 
evidence  of  insurance  or  surety  bond 
sufficient  to  cover  the  vessel  owner’s  or 
operator’s  liability  under  section  18  of 
the  Act.  ’The  differences  in  the  liability 
schemes  set  forth  in  the  two  statutes 
require  this  separate  treatment. 

'The  liability  limitation  under  each 
statute  is  comparable  although  not 
duplicative.  'The  right  is  available  under 
section  311  FWPCA  where  the  discharge 
was  not  the  result  of  “willful  negligence 
or  willful  misconduct  within  the  privity 
and  knowledge  of  the  owner,”  and 
under  section  18  of  the  Act  where  the 
discharge  was  not  the  result  of  “gross 
negligence  or  willful  misconduct  within 
the  privity  and  knowledge  of  the  owner 
or  operator."  The  manner  by  which  the 
dollar  amount  of  the  limitation  is 
calculated  is  similar.  Under  each  statute, 
the  limitation  amount  is  $150  per  gross 
ton.  However,  under  section  311 
FWPCA  the  minimum  limitation  amount 
for  a  vessel  carrying  oil  or  hazardous 
substances  as  cargo  is  $250,000  and 
there  is  no  maximiun  amount;  whereas 
under  section  18  of  the  Act,  there  is  no 
minimum  amount  and  the  maximum 
amoimt  is  $20  million. 

There  are  two  more  substantial 
differences  in  the  liability  schemes  set 
forth  in  the  two  statutes — the  scope  of 
coverage  and  the  defenses  available  to 
otherwise  liable  parties.  Section  311 
FWPCA  establishes  liability  for 
“removal”  costs  incurred  by  federal  or 
state  authorities  imder  that  section  and 
expenses  inou'red  under  the 
Intervention  on  the  High  Seas  Act; 
whereas  section  18  of  the  Act 
establishes  liability  for  not  only  cleanup 
costs  (including  but  not  limited  to  such 
costs  incurred  by  federal,  state,  local, 
and  foreign  authorities)  but  for  damages 
(defined  in  33  U.S.C.  1517(m)(2))  as  well. 
There  are  five  defenses  available  under 
section  311  FWPCA,  which  if  solely  the 
cause  of  the  discharge  will  bar  liability: 
(1)  Act  of  God;  (2)  Act  of  war;  (3)  U.S. 
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Government  negligence;  (4)  Act  or 
omission  of  a.  third  party;  and  (5)  any 
combination  of  (1)  through  (4).  However, 
under  section  18  of  the  Act,  there  are 
two  full  defenses  and  one  partial 
defense.  An  act  of  war  or  die  negligence 
on  the  part  of  the  federal  government  in 
establishing  and  maintaining  aids  to 
navigation,  if  the  sole  cause  of  the 
discharge,  will  bar  liability  for  both 
cleanup  costs  and  damages;  whereas  the 
negligence  of  a  party  asserting  a  claim 
for  damages,  if  the  sole  cause  of  the 
injury  giving  rise  to  those  damages,  will 
bar  liability  for  those  damages. 

The  question  of  the  relationship 
between  the  underlying  financial 
responsibility  evidence  required  for  the 
two  schemes  has  been  identified. 
Comments  and  suggestions  are 
specifically  invited  on  how  to  best 
minimize  the  regulatory  burden  on  the 
involved  industries  which  these 
differences  may  impose. 

The  condition  in  licenses  that  the 
deepwater  port  licensee  make  checks  of 
vessel  documentation  of  fiinancial 
responsibility  is  amplified  in  proposed 
Subpart  D.  Although  a  licensee  will 
make  these  checks,  the  Coast  Guard  will 
be  boarding  vessels  at  deepwater  ports 
from  time  to  time  and  will  carry  the 
primary  burden  of  enforcement  in  those 
cases  where  a  vessel  owner's  or 
operator’s  documentation  of  financial 
responsibility  is  not  in  compliance  with 
the  Subpart  D  requirements. 

Proposed  §§  137.303  and  137.305, 
prescribe  how  a  vessel  owner  or 
operator  should  demonstrate  financial 
responsibility  for  the  liability  under  the 
Act. 

Proposed  §  137.307  would  obligate  the 
vessel  owner  or  operator  to  make  the 
financial  responsibility  documentation 
available,  upon  request  at  any  time  the 
vessel  is  in  the  safety  zone,  to  licensees 
or  the  Coast  Guard  for  examination.  The 
Coast  Guard  recognizes  that  this 
manner  of  addressing  vessel  financial 
responsibility  documentation  and 
availability  thereof  for  examination  by 
the  authorized  representative  of  a 
licensee,  could  result  in  vessel  arrival  at 
the  safety  zone  of  a  port  as  the  first 
opportunity  for  a  licensee's 
representative  to  check  that 
documentation  for  compliance  with  the 
vessel  financial  responsibility 
requirements.  If  the  documentation  is 
found  not  to  be  in  order,  under  license 
condition,  the  licensee  must  then  not 
accept  for  mooring,  or  accept  cargoes 
from,  that  vessel.  Admittedly,  this  could 
possibly  result  in  an  undesirable 
situation  in  terms  of  navigational  and 
environmental  safety.  However,  the 
Coast  Guard  chooses  not  to  burden 
vessel  owners  and  operators  through 


regulation  to  provide  licensees  with 
documentation  of  financial 
responsibility  in  advance  of  vessel 
arrivals  at  a  safety  zone.  Alternatively, 
the  Coast  Guard  feels  that  such 
arrangements  may  more  appropriately 
be  made  directly  by  licensees  and  vessel 
agents,  depending  upon  and  in 
conjunction  with  such  advance 
scheduling  practices  the  licensee 
chooses  to  develop  and  establish  for  the 
port.  Nevertheless,  suggestions  on  how 
to  better  address  this  matter  are 
welcome,  keeping  in  mind  that  the 
overall  intent  of  this  proposed  subpart  is 
to  provide  a  reasonable  means  by  which 
the  Coast  Guard  and  a  deepwater  port 
licensee  can  verify  the  financial 
responsibility  documentation  for  a 
vessel  and  that  its  owner  or  operator 
has,  in  fact,  arranged  for  or  obtained  the 
requisite  coverage  in  the  amount  of  that 
owner’s  or  operator’s  liability  under  the 
Act  for  both  removal  costs  and 
damages. 

Subpart  E  contains  the  requirements 
proposed  for  notification,  designation, 
and  advertisement  actions  in  the  event 
of  a  discharge  of  oil  at  a  deepwater  port. 

Proposed  §  137.403  prescribes  to 
whom  and  how  the  notice  of  a  discharge 
of  oil  at  a  deepwater  port  required  by 
section  18(b]  of  the  Act  is  given.  The 
proposed  requirements  in  this  section 
generally  parallel  the  established 
notification  requirements  for  oil 
pollution  incidents  which  fall  under  the 
Federal  Water  Pollution  Control  Act,  as 
amended,  or  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978,  Title 
m.  Hie  significant  difference  is  that 
notification  of  a  discharge  of  oil  in 
connection  with  deepwater  port 
activities,  and  the  attendant  information 
that  goes  with  that  notification,  is  given 
not  only  to  the  federal  government,  but 
also  to  the  Governor  of  an  adjacent 
coastal  State.  This  regulatory 
requirement  recognizes  that  the 
Congress  places  a  special  emphasis  in 
the  Act  on  ensuring  a  full  federal-state 
cooperation  with  respect  to  all 
deepwater  port  activities. 

The  designation  and  advertisement 
requirements  proposed  in  §  §  137.405  and 
137.407  are  less  rigid  than  similar 
requirements  that  already  exist  for 
pollution  incidents  that  occur  as  a  result 
of  Outer  Continental  Shelf  (OCS) 
activities.  The  reason  for  tlfis  is  that 
there  is  only  one  or  perhaps  two 
deepwater  ports  expected  to  be 
constructed  as  opposed  to  the  large 
number  of  existing  offshore  facilities 
engaged  in  OCS  drilling,  exploration, 
and  production  activities.  Further, 
deepwater  ports  are  much  more 
controlled  in  a  manner  which  minimizes 


the  risk  of  pollution  and  each  such  port 
must  maintain  a  capability  to 
immediately  respond  to  a  discharge. 

Thus,  there  is  a  lesser  need  to  designate 
a  source  and  advertise  each  time  a 
minor  operational  discharge  may  occur. 

It  is  presently  envisioned  that  the  formal 
designation  and  advertisement 
requirements  in  proposed  §  §  137.405  and 
137.407  will  be  used  infrequently, 
probably  only  in  the  more  serious 
deepwater  port  discharges. 

Proposed  Subpart  F  of  Part  137 
implements  the  provisions  of  section 
18(j)  of  the  Act  which  call  for  the 
establishment,  by  regulation,  of 
procedures  for  the  filing  and  payment  of 
claims  for  cleanup  costs  and  damages 
under  the  Act  This  subpart  relies 
heavily  upon  already  established  claims 
settlement  procedures  contained  in  33 
CFR  Part  136  for  OCS  pollution 
incidents,  modified  only  to  account  for 
the  differences  in  statutory  authorities. 
This  approach  was  taken  by  the  Coast 
Guard  in  the  interest  of  keeping  the 
Fund  regulations  to  a  minimum  and 
because  the  same  organizational 
element  of  the  Coast  Guard  is  managing 
the  claims  settlement  procedures  of  both 
the  OCS  Offshore  Oil  Pollution 
‘  Compensation  Fimd  and  the  Deepwater 
Port  Liability  Fimd. 

Of  particular  note  in  Subpart  F  is  the 
proposed  requirement  in  §  137.511 
regarding  damages  that  may  occur  as  a 
result  of  a  discharge  of  Trans-Alaska 
Pipeline  System  (TAPS)  oil  at  a 
deepwater  port.  Should  such  damages 
occur,  they  would  be  compensated 
under  the  Deepwater  Port  Liability 
Fund.  Therefore,  if  a  discharge  of  TAPS 
oil  occurs  at  the  deepwater  port,  or  from 
a  vessel  within  the  deepwater  port 
safety  zone,  the  deepwater  port  statute 
and  regulations  would  govern  the 
liability  and  compensation  applicable. 
However,  circumstances  may  arise  in 
which  it  would  be  appropriate  for  the 
Fund  Administrator  to  seek  recovery 
under  the  TAPS  Act  for  payments  which 
might  be  made  from  the  Fund  in 
connection  with  a  discharge  of  TAPS  oil 
at  a  deepwater  port. 

Section  18(a)(2)  of  the  Act  requires 
that  before  assessing  a  penalty  against  a 
vessel  owner  or  operator,  or  a  licensee, 
for  a  discharge  of  oil  that  owner, 
operator,  or  licensee  shall  first  be  given 
notice  and  an  opportunity  for  a  hearing 
on  such  charge.  'The  Coast  Guard  does 
not  presently  contemplate  establishment 
as  part  of  this  rulemaking  of  any  new 
regulations  regarding  the  assessment  of 
penalites  and  attendant  procedures  for 
violations  of  the  Act  and  the  rules 
promulgated  thereunder.  Should  the 
need  arise,  a  vessel  owner,  operator  or 
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licensee  would  be  afforded  due  process 
before  the  assessment  of  a  discharge 
penalty  through  existing  informal 
procedures  of  the  Coast  Guard  found  at 
33  CFR  1.07. 

Similarly,  the  existing  33  CFR  1.07 
procedures  are  believed  sufficient  in 
cases  where  it  would  be  necessary  to 
assess  the  penalty  for  the  violation 
under  section  18(b)  of  the  Act  of  failure 
to  immediately  notify  the  government  of 
a  discharge  of  oil  at  a  deepwater  port. 
Further,  a  failure  by  anyone  having  a 
duty  or  obligation  to  comply  with  any  of 
the  rules  resulting  from  this  regulatory 
project  could  result  in  the  invocation  of 
the  remedies  provided  for  under  Section 
15  of  the  Act.  For  example,  if  a  licensee 
failed  to  make  timely  payments  of  the 
barrel  fees  collected  and  due  the  Fund, 
in  the  manner  proposed  in  §  137.207 
after  those  requirements  become 
effective,  such  licensees  could  be 
subjected  to  the  assessment  of  civil 
penalties  under  Section  15  of  the  Act  of 
up  to  $25,000  per  day  that  the  payments 
are  late. 

The  proposed  changes  to  the  existing 
requirements  in  33  CFR  §  §  150.707  and 
150.709  are  for  clarification  and 
primarily  editorial  in  nature.  The  effect 
of  the  changes  in  these  two  sections  is  to 
delete  Fund  related  requirements  from 
the  part  of  the  Code  of  Federal 
Regulations  which  contains  the 
deepwater  port  operational  reporting 
requirements  and  put  the  Fund  • 
requirements  in  the  proposed  new  Part 
137.  The  requirements  governing 
computation  and  payment  of  barrel  fees, 
in  existing  §  150.707,  are  being  moved  to 
the  proposed  §  137.205.  The  remaining 
text  of  §  150.707  is  clarifred  by  including 
format  of  the  oil  throughout  report,  to 
whom,  how,  and  where  it  is  to  be 
submitted,  and  the  frequency  of 
submission.  The  proposed  changes  to 
§  150.709  would  delete  the  details 
regarding  notifrcation  of  a  discharge 
from  that  section  and  merely  cross- 
reference  the  reader  to  the  proposed 
new  §  137.401  for  the  details. 

Regulatory  Evaluation 

The  Coast  Guard  considers  this 
regulatory  action  “non-significant” 
under  the  Hnal  regulatory  policies  and 
procedures  established  by  the 
Department  of  Transportation  and 
published  at  44  FR 11034-45  of  February 
26, 1979.  A  draft  regulatory  evaluation 
has  been  prepared,  copies  of  which  are 
available  for  inspection  or  copying  at 
the  Marine  Safety  Council  Commandant, 
G-CMC  (see  addresses). 

In  summary,  the  proposed  regulations 
are  considered  to  be  primarily 
procedural  in  nature,  to  implement  the 
statutory  requirements  of  section  18  of 


the  Act,  and  economic  or  other  burdens 
on  the  public  are  minimal  and  derive 
from  the  statute  rather  than  the 
proposed  rules.  Comments  on  the 
proposed  rules  suggesting  alternatives 
should  include  an  assessment  of 
economic  as  well  as  other  efrects  that 
the  proposed  rules,  as  well  as  their 
recommendations,  may  have  on  those 
subject  to  them. 

Environmental  Consequences 

The  Coast  Guard  has  considered  the 
environmental  impact  of  the  proposed 
regulations  and  has  tentatively 
concluded  that  the  impact  will  be 
insignificant.  In  accordance  with 
Commandant  Instruction  M16475.1A  of 
May  19, 1980,  National  Environmental 
Policy  Act  (NEPA)  Implementing 
Procedures,  this  rulemaking  action  is 
categorically  excluded  from  the  need  to 
prepare  detailed  environmental  impact 
documents  in  support  of  this  conclusion. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Chapter  I  of  Title  33, 
Code  of  Federal  Regulations,  as  follows: 

1.  In  Subchapter  M,  Marine  Oil 
Pollution  Liability  and  Compensation, 
by  adding  a  new  Part  137,  as  follows: 

PART  137— DEEPWATER  PORT 
LIABILITY  FUND 

Subpart  A— General 

Sec. 

137.1  Purpose. 

137.3  Applicability. 

137.5  Definitions. 

Subpart  B— Fund  Organization, 
Administration,  and  Management 

137.101  General. 

137.103  Fund  Administrator’s  authority. 
137.105  Fund  address. 

137.107  Fund  powers,  duties,  and 
obligations. 

Subpart  C— Fund  Revenues,  Accounting, 
and  Audit 

137.201  Purpose. 

137.203  Applicability. 

137.205  Computation  of  barrel  fees  due  the 
Fund. 

137.207  Payment  of  fees. 

137.209  Adjustments. 

137.211  Suspension  of  fee  collections. 
137.213  Oil  excluded  from  fee  collections. 
137.215  Audit. 

Subpart  D— Vessel,  Financial  Responsibility 

137.301  Purpose. 

137.303  Financial  responsibility 
documentation. 

137.305  Certification  contents. 

137.307  Examination  of  documentation. 

Subpart  E— Notification,  Designation,  and 
Advertisement 

137.401  Purpose. 

137.403  NotiHcation. 

137.405  Designation. 

137.407  Advertisement. 


Subpart  F — Claims  Procedures 

Sec. 

137.501  Purpose. 

137.503  General. 

137.505  Information. 

137.507  Time  limit  on  filing  claims. 

137.509  Claims  allowed. 

137.511  Trans-Alaska  Pipeline  oil  pollution. 
137.513  Administrative  review  of  claims. 

Authority:  Secs.  10(a),  18(i)(l),  88  Stat.  2137, 
2144  (33  U.S.C.  1509(a).  1517(j)(l));  49  CFR 
1.46. 

PART  137— DEEPWATER  PORT 
LIABILITY  FUND 

Subpart  A — General 

§  137.1  Purpose. 

This  part  contains  the  policies, 
procedures,  and  administrative 
practices  regarding  the  management  and 
operation  of  the  Deepwater  Port 
Liability  Fund  and  related  requirements. 

§137.3  Applicability. 

This  part  applies  to  each  person 
who — 

(a)  has  been  granted  a  license  by  the 
Secretary  of  Transportation  to  construct, 
operate,  and  maintain  a  deepwater  port 
facility  offshore  of  the  United  States; 

(b)  owns  or  operates  any  vessel  using 
a  deepwater  port;  and 

(c)  provides  financial  responsibility 
for  any  vessel  using  a  deepwater  port; 
and 

(d)  sustains  an  economic  loss  as  a 
consequence  of  oil  pollution  from  United 
States  deepwater  port  activities. 

§  137.5  Definitions. 

As  used  in  this  part — 

“Act”  means  the  Deepwater  Port  Act 
of  1974  (33  U.S.C.  1501-24); 

“barrel”  means  42  U.S.  gallons  at 
atmospheric  pressure  and  60°  fahrenheit; 

“Commandant”  means  the 
Commandant  of  the  Coast  Guard; 

“Fimd”  means  the  Deepwater  Port 
Liability  Fund  established  by  section 
18(f)(1)  of  the  Act; 

“Fund  Administrator”  means  the 
person  to  whom  the  authorities  and 
functions  of  the  Commandant  as 
administrator  of  the  Fund  are  delegated; 

“Fund  Claims  Adjuster”  means  a 
persons  authorized  to  receive,  review, 
adjust,  and  pay  claims  on  behalf  of  the 
Fund;  and 

“vessel”  means  any  vessel  moored  at 
a  deepwater  port  or  within  the 
designated  safety  zone  of  8  deepwater 
port  for  the  purpose  of  transferring  or 
receiving  oil. 

Subpart  B— Fund,  Organization, 
Administration,  and  Management 

§137.101  General. 

(a)  The  Fund  program  is  administered 
and  managed  by  the  Pollution  Liability 
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Funds  Management  Staff  within  the 
Office  of  Marine  Environment  and 
Systems  at  U.S.  Coast  Guard 
Headquarters. 

(b)  The  Chief  of  the  Pollution  Liability 
Funds  Management  Staff  is  the  Fund 
Administrator  pf  both  the  Deepwater 
Port  Liability  Fund  and  the  Offshore 
Pollution  Liability  and  and 
Compensation  Fund  established  under 
Title  II  of  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978  (43 
U.S.C.  1811-24). 

§  1 37. 1 03  Fund  Administrator’s  authority. 

(a)  The  Fund  Administrator  performs 
those  functions  assigned  to  the 
Secretary  of  Transportation  under 
section  18  of  the  Act  not  reserved  by  the 
Secretary  of  Transportation  or  the 
Commandant. 

(b)  The  Fund  Administrator  may 
redelegate  and  authorize  successive 
redelegations  of  that  person’s  authority 
under  section  18  of  the  Act. 

§  137.105  Fund  address. 

The  address  to  which  correspondence 
relating  to  the  Coast  Guard’s 
administration  of  the  Fund  should  be 
directed,  and  the  location  of  the  Fund 
Administrator,  is  Pollution  Liability 
Funds  Management  Staff  (G-WF/44), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  St.,  S.W.,  Washington,  D.C. 
20593,  (202)  472-5052. 

§  137.107  Fund  powers,  duties  and 
obligations. 

(a)  The  Fund  Administrator  conducts 
the  activities  of  the  Fund,  including  but 
not  limited  to  the  following;  (1) 
Development,  promulgation  and  timely 
revision  of  program  policies  and 
regulations  incidental  to  implementation 
and  administration  of  the  Fund. 

(2)  Receipt  and  veriGcation  of  Fund 
revenues  comprising  barrel  fees  and 
interest  income  earned  on  Fund 
investments  of  those  fees. 

(3)  Verification  and  payment  of  costs 
and  expenses  reasonably  necessary  to 
the  administration  of  the  Fund  and  the 
settlement  of  claims  against  the  Fund. 

(4)  Investment,  as  provided  in  section 
18(f)(3)  of  the  Act,  of  all  Fund  sums  not 
needed  for  administration  and  the 
satisfaction  of  claims. 

(5)  Recovery  of  any  monies  to  which 
the  Fund  is  entitled  as  subrogee  under 
circumstances  set  forth  in  section  18(h) 
(3)  and  (4)  of  the  Act. 

(b)  The  Fund  Administrator 
determines  the  character  and  nature  of 
Fund  obligations  and  expenditures, 
except  for  cleanup  costs  incurred  under 
section  18(c)  of  the  Act  or,  respecting 
discharges  in  connection  with  activities 
under  the  Act,  under  section  311(c)  of 


the  Federal  Water  Pollution  Control  Act, 
and  the  maimer  in  which  those 
obligations  and  expenditures  are 
incurred,  allowed,  and  paid. 

Subpart  C— Fund  Revenues, 
Accounting,  and  Audit 

§  137.201  Purpose. 

This  subpart  contains  the  general 
requirements  concerning  the  calculation 
and  delivery  to  the  Fund  by  deepwater 
port  licensees  the  barrel  fee  revenues 
collected  from  the  owners  of  oil  loaded 
or  unloaded  at  a  deepwater  port  and  the 
accounting  for  and  audit  thereof. 

§137.203  Applicability. 

(a)  This  subpart  applies  to  each 
deepwater  port  licensee. 

§  137.205  Computation  of  barrel  fees  due 
the  Fund. 

Each  deepwater  port  licensee  shall  , 
compute  the  barrel  fees  due  the  Fund,  at 
the  rate  of  2$  per  barrel,  on  the  basis  of 
the  monthly  oil  throughput  report 
required  by  §  150.707  of  this  chapter. 

§  1 37.207  Payment  of  fees. 

(a)  Each  licensee  shall  make 
payments  of  barrel  fees  due  the  Fund 
and  collected  on  the  oil  throughput  of 
the  port  during  the  preceeding  month  by 
one  of  the  methods  listed  in  paragraph 
(b)  of  this  section. 

(b)  Barrel  fee  payments  due  the  Fund 
must  be  by — 

(1)  electronic  transfer  of  funds  as 
arranged  with  the  Fund  Administrator: 

(2)  certified  check  or  draft  on  a 
solvent  bank  made  payable  to  the  U.S. 
Coast  Guard  and  marked  for  deposit  in 
the  Deepwater  Port  Liability  Fund;  or 

(3)  money  order  drawn  to  the  order  of 
the  U.S.  Coast  Guard. 

(c)  If  a  licensee  uses  the  form  of 
payment  specified  in  paragraph  (b)  (2) 
or  (3)  of  this  section,  the* payment  must 
be  mailed  or  delivered  to  the  Fund 
Administrator  at  the  address  listed  in 

§  137.105  on  the  fifteenth  of  each  month. 

§  137.209  Adjustments. 

(a)  The  Fund  Administrator  reviews 
each  payment  to  the  Fund  and  notifies 
each  licensee  if  any  apparent 
discrepancies  are  found. 

(b)  In  general,  each  licensee  may 
make  adjustments  to  correct 
mathematical  errors  resulting  in  either 
overpayment  or  underpayment  of  the 
fees  due  the  Fund. 

§  137.21 1  Suspension  of  fee  collections. 

(a)  When  the  Fund  Administrator 
determines  that  the  Fund  balance  has 
reached  $100,000,000,  and  there  are 
sufficient  amounts  above  that  level 
being  generated  on  a  monthly  basis  by 


Fund  investments,  available  to  sustain 
normal  and  routine  administrative  costs 
of  the  Fund  and  otherwise  available  to 
settle  pending  claims  against  the  Fund, 
collection  of  the  2^  barrel  fee  by  any 
licensee  may  be  suspended,  but  only 
when  advised  by  the  Fimd 
Administrator. 

(b)  The  Fimd  Administrator  notifies 
each  licensee  by  the  fifteenth  of  the 
month  if  the  collection  of  fees  is  to  be 
suspended  during  the  following  month. 

(c)  In  general,  the  collection  of  fees 
ceases  at  the  end  of  the  month  following 
the  month  in  which  $100,000,000  has 
been  accumulated  in  the  Fund  from  any 
source. 

(d)  After  any  suspension  of  fee 
collections  by  the  Fund  Administrator, 
each  licensee  shall  resume  collection  of 
barrel  fees  from  the  owners  of  any  oil 
loaded  or  imloaded  at  the  deepwater 
port  operated  by  such  licensee,  at  the 
time  of  loading  or  unloading,  and 
resume  the  payments  to  the  Fund  as 
prescribed  in  §  137.207  when  directed  by 
the  Fund  Administrator. 

(e)  Any  suspension  of  barrel  fee 
collections  under  this  section  does  not 
relieve  a  deepwater  port  licensee  of  the 
oil  throughput  reporting  requirements  in 
§  150.707  of  this  chapter. 

§  137.213  Oil  excluded  from  fee 
collections. 

(a)  A  deepwater  port  licensee  shall 
not  collect  any  barrel  fees  from  the 
owner  of  any  bunker  or  fuel  oil  for  the 
use  of  any  vessel,  or  any  oil  which  was 
transported  through  the  Trans-Alaska 
Pipeline  System  (TAPS). 

(b)  When  making  the  barrel  fee 
payments  under  the  requirements  in 
§  137.207,  each  licensee  shall  state  in 
writing,  at  the  time  of  each  payment  to 
the  Fund,  any  variance  in  the  number  of 
barrels  of  oil  reported  and  payment 
submitted  that  is  attributed  to  any 
bunker  or  fuel  oil  or  the  TAPS  oil 
referred  to  in  paragraph  (a)  of  this 
section  that  is  excluded  from  barrel  fee 
collections  by  that  licensee. 

§137.215  Audit. 

(a)  Each  deepwater  port  licensee  shall 
permit  the  Fund  Administrator  or  his 
representative  access,  for  purposes  of 
audit,  to  all  financial  records,  reports, 
and  files,  maintained  by  the  licensee 
relevant  to  the  computation,  charging, 
collecting  and  payment  to  the  Fund, 
including  the  oil  throughput  log  required 
by  §  150.757  of  this  chapter. 

(b)  To  facilitate  Fund  audits,  each 
licensee  shall  maintain  separately  from 
all  other  financial  data  relating  to  the 
operations  of  the  deepwater  port  the 
financial  data  identified  in  paragraph  (a) 
of  this  section  pertinent  to  the  Fund. 
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Subpart  D— Vessel,  Financial 
Responsibility 

§  137.301  Purpose. 

This  subpart  contains  the 
requirements  concerning  the  financial 
responsibility  of  any  owner  or  operator 
of  any  vessel  using  a  deepwater  port,  in 
an  amount  sufficient  to  meet  the 
liabilities  imposed  on  such  owner  and 
operator  by  section  18(d)  of  the  Act. 

§  137.303  Financial  responsibility 
documentation. 

(a)  The  owner  and  operator  of  each 
vessel  calling  at  a  deepwater  port  shall 
ensure  that  die  Certificate  of  Financial 
Responsibility  (Water  Pollution],  issued 
by  ^e  Federal  Maritime  Commission 
under  section  311(p}(l)  of  the  Federal 
Water  Pollution  Control  Act,  as 
amended,  and  the  requirements 
contained  in  46  CFR,  Part  542,  is  current 
and  on  board  the  vessel  whenever  that 
vessel  is  within  the  safety  zone  of  a 
deepwater  port. 

(b)  In  addition  to  the  requirement  in 
paragraph  (a)  of  this  section,  the  owner 
and  operator  of  any  vessel  using  a 
deepwater  port  shall  ensure  that  there  is 
maintained  with  respect  to  the  vessel — 

(1)  Insurance  (or  self-insurance  where 
elected)  or  surety  bond  coverage 
underlying  financial  responsibility 
adequate  to  meet  the  liability  imposed 
by  section  18(d]  of  the  Act;  and 

(2)  A  valid  certification,  on  board  the 
vessel  at  all  times  when  the  vessel  is  in 
the  safety  zone  of  a  deepwater  port,  that 
the  underlying  insurance  (or  self- 
insurance]  or  surety  bond  financial 
responsibility  is  in  effect  for  the  vessel. 

(c)  No  document  signed  by  or  on 
behalf  of  a  person  who  the  Fund 
Administrator  determines  is  not 
acceptable  for  purposes  of  providing  the 
underlying  financial  responsibility  shall 
constitute  a  valid  certification  for  the 
purposes  of  paragraph  (b)(2)  of  this 
section. 

§  137.305  Certification  contents. 

(a)  The  certification  referred  to  in 
§  137.303(b)(2)  may  be  in  any  form  but 
must  be  dated  and  signed  by  the  person, 
or  authorized  representative  of  the 
person,  providing  the  insurance  or 
surety  (including  the  owner  or  operator 
where  self-insurance  is  provided]  and 
must  include  the  following  statements; 

(1) - 

(Name  of  insurer  or  surety) 

(hereinafter  (the  “Insurer”)  [the  “Surety”]) 
hereby  certiHes  that,  for  the  purposes  of 
complying  with  the  regulations  in  Subpart  D 
of  33  CFR,  Part  137,  and  the  provisions  of 
section  18(1)  of  the  Deepwater  Port  Act  of 
1974  (hereinafter  “Act”), 

(Name  of  the  vessel  owner  or  operator) 


(“owner”)  (“operator”),  is  insured  by  it) 
[it  has  bonded  as  surety  for 


(Name  of  the  vessel  owner  or  operator] 
(“owner”)  (“operator"]),  in  respect  of  the 


(Name  of  the  vessel] 

against  cleanup  cost  and  damages  liability  to 
which  such  [owner]  [operator]  could  be  sub¬ 
jected  under  section  18  of  the  Act  The 
amount  for  which  [insurance]  (the  surety 
bond]  is  provided  is  - 


(Amount  applicable  to  vessel — see  Note  1.) 

Note  1:  Calculate  amount  applicable  to 
vessel  as  $150  per  gross  ton  or  $20,000,000, 
whichever  is  lesser. 

(2)  The  foregoing  amount  of  [insurance 
coverage]  [the  surety  bond]  provided  by  the 
[Insurer]  [Surety]  in  respect  to 


(Name  of  the  vessel) 

is  not  conditioned  or  dependent  in  any  way 
upon  any  agreement  or  understanding 
between  the  [owner]  [operator]  and  the 
[Insurer]  [Surety]. 

(3)  - . 

(Name  of  agent] 

with  offices  in  die  United  States 
located  at  ■ 

is  hereby  designated  as  the  [Insurer’s] 
[Surety's]  United  States  agent  for  service  of 
process  for  the  proposes  of  section  18  of  the 
Act.  If  the  designated  agent  cannot  be  served 
due  to  his  death,  disability,  or  unavailability, 
the  Commandant,  United  States  Coast  Guard 
acts  as  the  agent  for  the  service  of  process. 

(4]  The  [insurance]  [surety  bond]  evidenced 
by  this  certification  applies  only  to  incidents 
occurring  on  or  after  the  effective  date  and 
before  the  termination  date  of  this 
cerdHcation,  and  only  to  incidents  giving  rise 
to  claims  under  section  18  of  the  Act  in 
respect  to 


(Name  of  the  vessel] 

(5]  The  effective  date  of  this  certification  is 


(Date  and  time] 

This  certiBcation  terminates  at  0001  hours 
Eastern  Standard  Time  on  the  thirtieth  day 
following  the  date  that  written  notice  has 
been  received  by  the  Fund  Administrator  that 
the  [Insurer]  [Surety]  has  elected  to  terminate 
the  [insurance]  [surety  bond]  evidenced  by 
this  certification  and  has  so  notified  the 
[owner]  [operator].  However,  if  oil  has  been 
loaded  as  cargo  on  the 


(Name  of  vessel] 

before  the  above  date  and  time  of 
termination,  the  termination  shall  not  take 
effect  until:  (1]  the  oil  so  loaded  has  been 
completely  offloaded;  or  (2]  0001  hours 
Eastern  Standard  Time  on  the  sixtieth  day 
following  the  date  that  written  notice  has 
been  received  by  the  Fimd  Administrator  that 
the  [Insurer]  [Surety]  has  elected  to  terminate 
the  [insurance]  [surety  bond]  evidenced  by 
this  certification,  whichever  time  is  earlier. 
Termination  of  this  certification  does  not 


affect  the  liability  of  the  [Insurer]  [Surety]  in 
connection  with  a  discharge  of  oil  occurring 
before  the  date  and  time  the  termination 
becomes  effect)  "e. 

(6]  If  more  than  one  insurer  or  surety  joins 
in  executing  the  certification,  that  action 
establishes  joint  and  several  liability  on  the 
part  of  all  such  insurers  and  sureties  for 
cleanup  costs  and  damages  incurred  by  the 
[owner]  [operator]  under  section  18  of  the 
Act 

(7]  The  definitions  contained  in  the  Act  and 
33  CFR  137.5  apply  to  the  language  of  this 
certification. 

(8]  - 

(name  of  [Insurer]  [Surety]] 


(Mailing  address] 

By:  - 

(Signature  of  official  signing  on  behalf  of  the 
[insurer]  [Surety]] 


(Typed  Name  and  Title  of  Signing  Official] 

(b)  No  provision  contained  in  the 
certification  referred  to  in  paragraph  (a) 
of  this  section  may  nullify,  modify  or 
limit  the  effect  or  intent  of  the 
statements  listed  in  items  (1)  through  (8) 
of  that  paragraph.  Any  such  provision 
which  may  be  construed  as  so  nullifying, 
modifying,  or  limiting  shall  be  void  to 
the  extent  of  such  nullification, 
modification  or  limitation. 

(c)  The  owner  or  operator  for  whose 
benefit  the  certification  referred  to  in 
paragraph  (a)  of  this  section  has  been 
made  shall  provide  a  copy  of  the 
certification  to  the  Fund  Administrator 
at  the  address  listed  in  §  137.105 
immediately  following  its  execution. 

§  137.307  Examination  of  documentation. 

The  owner  or  operator  of  each  vessel 
calling  at  a  deepwater  port  shall  ensure 
that  the  financial  responsibility 
documentation  required  by  this  subpart 
is  made  available  for  examination  to  the 
authorized  representative  of  a  licensee 
or  any  Coast  Guard  officer,  upon  the 
request  of  that  representative  or  officer 
at  any  time  the  vessel  is  in  the  safety 
zone. 

Subpart  E— Notification,  Designation, 
and  Advertisement 

§  137.401  Purpose. 

This  subpart  contains  the 
requirements  concerning — 

(a)  The  notice  of  a  discharge  of  oil 
under  section  18(b)  of  the  Act; 

(b)  Designation  of  the  source  of  a 
discharge  of  oil;  and 

(c)  Advertisement  for  the  submission 
of  claims  by  the  public. 

§137.403  Notification. 

(a)  The  person  in  charge  of  a  vessel  or 
a  deepwater  port  that  is  involved  in  an 
actual  or  imminent  threat  of  a  discharge 
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of  oil  in  violation  of  section  18(a)(l]  of 
the  Act  shall,  as  soon  as  that  person  has 
knowledge  thereof,  immediately  notify 
by  telephone,  radiotelecommunication, 
or  a  simUar  rapid  means  of 
communication,  the  Fund  Administrator 
and  the  Governor  of  each  adjacent 
coastal  State. 

(b)  The  notification  requirement  in 
paragraph  (a)  of  this  section  is  met  if  the 
notice  generally  complies  with 
§§  135.305  and  135.307  of  this  chapter, 
and,  in  addition,  explicitly  provides  that 
same  notification  and  information  to  the 
Governor  of  each  adjacent  coastal  State, 
or  that  official’s  authorized 
representative. 

§  137.405  Designation. 

(a)  When  the  Fund  Administrator 
receives  information  under  §  137.403,  or 
otherwise,  of  a  discharge  of  oil,  that 
official  formally  designates  the  source  of 
the  discharge,  if  appropriate,  and 
immediately  notifies  the  involved 
deepwater  port  licensee  or  vessel  owner 
or  operator. 

(b)  The  designation  of  the  source  of  a 
discharge  is  based  on:  (1)  The  magnitude 
of  the  reported  discharge  of  oil. 

(2)  The  immediate  response  actions 
undertaken  by  the  discharger  to  abate, 
cleanup,  and  remove  the  pollution. 

(3)  The  potential  for  damage  claims 
that  may  result  from  the  discharge 
against  either  the  source  of  the 
discharge  or  against  the  Fund. 

(c)  If  the  Fund  Administrator 
determines  that  a  formal  designation  of 
the  source  of  a  discharge  of  oil  is 
appropriate,  designation  is  effected  as 
prescribed  in  §  135.309  of  this  chapter. 

(d)  Any  deepwater  port  licensee  or 
vessel  owner  or  operator  designated  as 
the  source  of  a  discharge  of  oil  may 
contest  the  designation  in  the  manner 
prescribed  in  S  135.311  of  this  chapter. 

§  137.407  Advertisement 

(a)  In  general,  advertisement 
associated  with  the  discharge  of  oil  from 
a  deepwater  port  or  a  vessel  within  the 
safety  zone  of  a  deepwater  port  is 
governed  by  the  requirements  contained 
in  §§  135.313  throu^  135.319  of  this 
chapter. 

(b)  Each  licensee  of  a  deepwater  port, 
or  owner  or  operator  of  a  vessel,  which 
has  been  designated  as  the  source  of  a 
discharge  of  oil,  shall  advertise  the 
designation  and  the  procedures  by 
whi^  claims  may  be  presented  to  them 
in  the  manner  determined  by  the  Fund 
Administrator. 

(c)  Advertisement  under  this  section 
shall  be  appropriate  to  the  geography 
and  demography  of  the  area  affected,  or 
potentially  affected,  by  the  discharge. 


(d)  In  the  case  where  the  licensee  or 
owner  or  operator  of  a  designated 
source  denies  designation,  or  fails  to 
advertise  in  accordance  with  this 
section,  the  Fund  Administrator,  if 
necessary,  advertises  or  otherwise 
notifies  potential  claimants  of  the 
procedures  by  which  claims  may  be 
presented  to  the  licensee,  owner,  or 
operator,  or  to  the  Fund. 

Subpart  F— Claims  Procedures 

§  137.501  Purpose. 

(a)  This  subpart  contains  the 
procedures  for  the  filing  and  payment  of 
claims  for  cleanup  costs  and  damages 
resulting  from  a  discharge  of  oil  at  a 
deepwater  port. 

§  137.503  General. 

(a)  Except  where  modified  or 
supplemented  by  the  provisions  of  this 
subpart,  or  excepted  in  paragraph  (b)  of 
this  section,  the  requirements  in  Part  136 
of  this  chapter.  Offshore  Oil  Pollution 
Compensation  Fund  Claims  Procedures, 
apply  to  the  settlement  and  adjudication 
of  claims  against  a  deepwater  port 
licensee,  the  owner  or  operator  of  a 
vessel,  or  the  Fund. 

(b)  The  following  sections  of  Part  136 
of  this  chapter  have  no  bearing  upon  the 
filing  for.  processing,  and  payment  of 
claims  authorized  under  section  18  of 
the  Act:  (1)  Subpart  A — §  1 136.1  through 
136.7; 

(2)  §  136.101;  and 

(3)  §  136.301. 

§  137.505  Infonnatioa 

Any  person  who  desires  to  file  a  claim 
against  the  Fund  may  obtain  information 
and  specific  guidance  from  the  Fund 
staff  by  writing  to  Pollution  Liability 
Funds  Management  Staff  (G-WF/44], 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street,  S.W.,  Washington,  D.C. 
20593,  or  calling  (202)  472-5052. 

§  137.507  Time  limit  on  filing  claims. 

(a)  A  claim  for  payment  of  cleanup 
costs  or  damages  is  not  considered  by 
the  Fund  unless  presented,  in  writing, 
within  three  years  after  the  date  of  ^e 
discharge  giving  rise  to  such  claim. 

(b)  When  necessary  to  meet  the  filing 
requirements  in  paragraph  (aj  of  this 
section,  a  claim  may  be  presented  to  the 
Fund  even  though  the  claim  has  been 
presented  to  and  is  under  consideration 
by  the  deepwater  port  licensee,  or  the 
owner  or  operator  of  a  vessel  designated 
as  the  source  of  the  discharge,  or  any 
other  person. 

(cj  A  claim  is  considered  presented  on 
the  date  the  claim  is  actually  received 
by  a  Fund  Claims  Adjuster  or  the  Fund 
Administrator. 


§  137.509  Claims  allowed. 

(a)  Claims  for  economic  loss,  arising 
out  of  or  directly  resulting  from  a 
discharge  of  oiL  may  be  presented  for — 

(Ij  Cleanup  costs;  and 

(2)  Damages,  including — 

(i)  Injury  to.  or  destruction  of,  real  or 
personal  property; 

(ii)  Loss  of  use  of  real  or  personal 
property; 

(iii)  Injury  to,  or  destruction  of,  natural 
resources; 

(iv)  Loss  of  profits  or  impairment  of 
earning  capacity  due  to  injury  to,  or 
destruction  of,  real  or  personal  property 
or  natural  resources; 

(v)  Loss  of  tax  revenue  for  a  period  of 
one  year  due  to  injury  to  real  or 
personal  property;  and 

(vi)  Any  other  economic  loss 
considered  appropriate  by  the  Fund 
Administrator. 

(b)  [Reserved.] 

§  137.51 1  Trans-Alaska  pipeline  oil 
pollutioru 

Damages  from  a  discharge  of  Trans- 
Alaska  pipeline  oil  from  a  deepwater 
port  or  ffom  a  vessel  in  the  safety  zone 
around  the  port  are  compensated  in 
accordance  with  section  18  of  the  Act  > 
and  the  requirements  of  this  part. 

§  137.513  Administrative  review  ol  claims. 

(a)  Denial  of  a  claim  may  be  reviewed 
by  an  administrative  law  judge  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S,C.  554),  section  18 
of  the  Act  and  the  regulations  in  this 
part. 

(b)  The  applicable  procedures 
concerning  administrative  review  of 
claims  are  as  specified  in  S  §  136.303 
through  136.309  of  this  chapter  except 
there  is  no  review  conducted  by  a  panel 
appointed  by  the  Secretary  of 
Transportation. 

2.  In  part  150,  Subpart  G,  by  revising 
§§  150.707  and  150.709  respectively  to 
read  as  follows: 

§  150.707  Oil  throughput  report. 

(a)  Each  deepwater  port  Hcensee  shall 
mail  or  deliver  to  the  Administrator  of 
the  Deepwater  Port  Liability  Fund,  at  the 
address  listed  in  §  137.105  of  this 
chapter,  and  the  District  Commander,  on 
a  monthly  basis,  beginning  the  fifteenth 
day  of  the  month  immediately  following 
the  commencement  of  oil  transfer 
operations,  and  the  fifteenth  of  each 
month  thereafter,  a  report  on  the  oil 
throughput  of  the  deepwater  port 

(b)  The  oil  throughput  report  required 
by  paragraph  (a)  of  tMs  section  may  be 
submitted  in  any  format  but  must 
contain  the  volrime  of  oil  cargo, 
measured  in  barrels,  shipped  through 
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the  deepwater  port  during  the  previous 
month. 

§  150.709  Report  of  discharge  of  oil. 

The  person  in  charge  of  a  deepwater 
port  or  a  vessel  that  is  within  the  safety 
zone  or  moored  at  a  deepwater  port 
shall,  as  soon  as  that  person  has 
knowledge  of  an  actual  or  imminent 
threat  of  a  discharge  of  oil,  immediately 
report  such  information  in  the  manner 
prescribed  in  §  137.403  of  this  chapter. 

(Secs.  10(a),  18U)(1),  88  Stat.  2137,  2144  (33 
U.S.C.  1509(a).  15170)(1)):  49  CFR  1.46) 

Dated:  September  29, 1980. 

W.  E.  Caldwell, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Environment  and  Systems. 
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